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and approval in August. It will be
become law on Jan. 1.

What this means for Illinois
Every professional and party in-

volved in the collaborative law
process must sign a participation
agreement acknowledging attor-
neys are disqualified from subse-
quent proceedings should the par-
ties fail to reach an agreement
through collaborative law.

Each participant promises to
make a good-faith effort to reach a
settlement and disclose informa-
tion and documentation pertinent
to the issues at hand. Collabo-
rative process communications
are privileged.

The participation agreement is
the driving force behind collab-
orative law’s success by encour-
aging unequivocal communication
and negotiations.

Privileged communication is
key and allows parties to create a
more honest and productive at-
mosphere. Parties are also more
likely to make a sincere effort to
reach a settlement knowing their
attorneys would be disqualified
from subsequent proceedings
should the collaborative law pro-
cess fail. Seeking new represen-
tation simply adds more time and
cost to the parties.

Benefits of collaborative law
There are many benefits to par-

ticipating in collaborative law, es-
pecially in family law matters.

This process enables profes-
sionals to address the individu-
alized needs of the parties, some-
thing the legal system is often
incapable of doing.

Privacy is more easily main-
tained and participants are able
to voice their opinions and take
control of their divorce process.
The holistic approach acknowl-
edges the emotional and financial
needs of the parties and weighs
those together with the law ap-
plicable to them.

Compared to litigation, there is
a substantial increase in active
participation and conflict is less-
ened. Couples are more likely to
walk away from the process with
long-term satisfaction and feel less
need to battle in court for years
after their divorce is final.

Children benefit from this
process as well. Child special-
ists, for example, work with the
children to teach them different
coping mechanisms and encour-
age open communication with
their parents.

Learn more
Collaborative law demands pro-

fessionals with specialized train-
ing and skills and knowledge of
the collaborative process to be
successful and effective.

To learn more about the Col-
laborative Process Act, join James
H. Feldman, Beth F. McCormack,
Jason N. Sposeep and Dina Warn-
er as they present “The Collab-
orative Process Act: A New Be-
g i n n i n g.”

They will provide an in-depth
explanation of the Collaborative
Process Act and what it means
for practitioners in the family law
co m m u n i ty.
“The Collaborative Process

Act: A New Beginning” will be
free. It will be Oct. 24, 1:30 to 4:30
p.m., at Jenner & Block, 353 N.
Clark St.

The author would like to ac-
knowledge the contributions to this
article by law clerk Erin Ruth.

Collaborative process to become law
Jan. 1; new way to end marriage

Co l l a b o rat i ve law is a
“p ro b l e m - s o l v i n g ”
rather than “position-
al” approach to di-
vorce. As an alterna-

tive-dispute resolution method, it
utilizes the specialized skills of
various trained professionals to
reach a resolution acceptable to
both parties.

Both parties must retain attor-
neys from unaffiliated law firms.
Participants in the process may
include attorneys for each party,
coaches who are mental health
professionals, child specialists and
a financial neutral.

The collaborative law process is
entirely voluntary on the client’s
part after the attorney presents
all divorce options including me-
diation and litigation.

In collaborative law, divorcing
parties begin by identifying goals
and concerns. They also agree to
make a good-faith effort to reach
an agreement in a cost-effective
and pragmatic manner. Using a
team approach, each party and
professional plays a significant
role in the process and works to-
ward achieving the parties’ go a l s .

This is accomplished through
privileged communication and a
series of discussions. If the parties
reach a solution acceptable to
both of them, attorneys formalize
all the final documents including a
marital settlement agreement and
parenting allocation judgment.

Collaborative Law Process Act
As collaborative law gained

popularity over the last few years,
it became necessary to formalize
its key attributes. In 2009, the
Uniform Law Commission devel-
oped the Uniform Collaborative
Law Rules/Act. In 2010, the act
was amended and became avail-
able for individual states to enact
it as law.

Regulating this process is in-
tended to help maintain the suc-
cessful results so many couples
have already experienced. It will
provide consistency regarding the
enforceability of agreements
reached through collaborative law.
Participants will be clear on when

the process officially begins and
ends and can confirm which com-
munication is privileged through-
out the process.

Alabama, Arizona, District of
Columbia, Florida, Hawaii, Mary-
land, Michigan, Montana, Nevada,
New Jersey, New Mexico, North
Dakota, Ohio, Texas, Utah and
Washington have already enacted
versions of the act, and other
states have introduced it.

In October 2013, Illinois at-
tempted to enact a version of the
Collaborative Law Process Act, to
no avail. Act opponents were con-
cerned the proposed legislation
contained provisions that regulat-
ed the practice of law, arguing
that regulating the practice of law
is a role belonging to the Supreme
Court, not the state legislature.

To remove this separation of
powers concern, a new Rule of
Professional Conduct, Supreme
Court Rule 2.5 is being proposed.
Supreme Court Rule 2.5 requires,
among other things, the collab-
orative law participation agree-
ment to be signed with the in-
formed consent of both parties.

Supreme Court Rule 2.5 also
prohibits attorneys involved in a
collaborative proceeding from ap-
pearing before a tribunal unless:

1. To comply with the procedu-
ral rules of a tribunal necessary to
facilitate the process.

2. To seek approval of an agree-
ment arising from the process.

3. Or to seek or defend a pe-
tition for an emergency order re-
lated to health, safety, welfare or
interest of a party.

It is important to note Supreme
Court Rule 2.5 is only a proposal
and an entirely different rule
could be set in place instead.

In May, the Collaborative Pro-
cess Act passed both the Illinois
House and Senate. Gov. Bruce
Rauner provided his signature
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(The Collaborative Process Act) will provide
consistency regarding the enforceability of

agreements reached through collaborative law.
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