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I
t’s a big case, but aren’t they all?

When couples decide to end their marriages, hang up the ring and divvy
the weekends with the kids, it’s always large. But in addition to the

emotional issues, the family issues, the child care issues and deciding who
gets the dog, cases involving large amounts of money add complications that
can make an already contentious situation one of dollars and cents.

And, this December, one of speed.
“I think there is an uptick in trying to get divorces resolved before the end

of the year,” said Berger Schatz founding partner David H. Levy.
One of his cases he’s trying to get across the finish line before the cham-

pagne is popped on New Year’s Eve involves $25,000 a month in main-
tenance, as alimony is called in Illinois.

“We feel it’s pretty advantageous to get them divorced by the end of the
year, and it’s predicated on getting it filed by the end of the year,” he said.

The reason for the yuletide rush to get divorces finalized and filed is a
change to the federal tax code put into place by President Donald J. Trump.
After the end of the year, maintenance will no longer be tax deductible by the
payor spouse or tax includable to the payee.

This nationwide change created a bit of an issue in Illinois, a state where the
maintenance laws include percentage guidelines for the judges overseeing
any such agreements.

Those guidelines had been created based on the assumption the old tax
system would continue forever. In August, the state Senate passed Public Act
100-0923, which incorporated those federal changes to the way the Prairie
State divorces.

Both the federal and state changes are effective Jan. 1.
“T h e re ’s a race to get deals done by the year’s end,” said Katz & Stefani

principal Daniel R. Stefani.
These changes have created a vital, if temporary, rush to get divorces filed

under the current law. It has changed how couples have to work together to
go separate ways, how payors’ lawyers get vital tax and asset information to
the other side — even the leverage different spouses use to get their way.

“You do find some people are using this as leverage in negotiations,”
Beermann partner John M. D’Arco said. “‘If you want this done before the end
of the year I want A, B and C.’ ”

By putting maintenance on the same footing as child support, which has
never been tax deductible, these moves remove a deduction that, according
to the Illinois State Bar Association, has been in place since 1942.

“I think it represents one of the biggest changes [to divorce law] we’ve
seen since it became deductible,” Stefani said.

Adding a wrinkle, if a divorce is finalized on or before Dec. 31, the deduction
will be grandfathered in, even if a maintenance agreement is reviewed, re-
vised or renegotiated. If lawyers file their deal before year’s end, their clients
have that deduction forever.

That’s a lot to work in during the courts’ holiday calendar and judges taking
their use-or-lose vacation days.

“I’ll bet you’re going to see a lot of people try to walk in and get prove-up
deals the 26th, 27th, 28th and the 30th – and usually that’s a dead week,” said
Schiller DuCanto & Fleck partner Claire McKenzie.

NUTS AND BOLTS
The changes come in two parts: The Trump administration’s changes to the
tax code and how Illinois incorporated those federal changes into state main-
tenance law.

Each party’s net income after payment or receipt of maintenance under the
new statute will generally be less than what their net income is under the
current maintenance statute. However, the party paying maintenance under
the new statute will bear the brunt of the difference in the reduction of the
total net income available to the parties.

By way of example, D’Arco said under the new maintenance statute a party
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earning $300,000 and paying mainte-
nance to their ex-spouse who has no in-
come will have approximately $14,500
less net income per year compared to
what his/her net income is under the
current maintenance statute.

Whereas, the spouse who is receiving
maintenance will have approximately
$1,000 less net income per year com-
pared to what his/her net income is un-
der the current statute.

For some, this could change tax
brackets. For others, it could be a matter
of making it at all.

“For some families, $100 difference a
month makes a big difference,” McKen -
zie said. “That could be groceries.”

This has created a situation where
the divorcing spouses can often find
themselves working together in order
to dissolve their marriages before the
deadline.

“It’s mixed feelings because it does
impact everyone,” McKenzie said. “It’s
not just petitioner or respondent, payor
or payee. Everyone in the family is going
to be impacted by this because there’s
going to be less in the pie.”
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The second part of the changes are based on how the Illinois General
Assembly handled the tax code rewrite.

The state has guidelines for judges setting up maintenance agreements
for couples who meet certain criteria, namely that a court has found main-
tenance appropriate and that their combined gross annual income is less
than $500,000.

     
    

      
    

 

 

  
 

  

   
   

   
   

   
    

 
       
   

    
 

  
     
  

    
       

   
  

       
    

     
     

     
 

  
 

     

   
   

     
       
     

      

            
     

         
   

      
 

For those couples, the state guidelines suggest judges set maintenance
based on 30 percent of the payor spouse’s gross annual income minus 20
percent of the recipient’s gross annual income.

As those percentages were set based on the soon-to-be-vanished tax

deduction, the legislature this summer
rewrote the guidelines in anticipation of
the federal changes. After Jan. 1, the
guidelines will recommend basing main-
tenance on a third of payor’s net income
minus 25 percent of the recipient’s net
income.

“Judges follow the guidelines pretty
much,” Stefani said.

As huge as these changes are to the
practice of family law, Levy cautions
against thinking maintenance is the only
way the tax code changes will affect di-
vorces. Many of the changes that relate
to real estate — particularly the ever-im-
portant state and local tax (SALT) de-
duction — will be of particular note when
negotiating over who gets the house. In-
terest from home equity lines of credit
won’t be deductible after the new year.
The ability to deduct real estate taxes will
be capped.

The tax code changes are massive
across the board, but people looking to
separate should pay special attention.

“This is a major, major shift in divorce
l a w, ” Levy said.

HASTE, NOT WASTE
Although time is not on divorcing couples’ sides, family law and divorce
lawyers have to make sure they’re not pushing speed where prudence is
needed.

“We think clearly there is an advantage under the old law, and we’re
working as fast as we can to get all couples who are ready to get divorced —
the finances are in order and they’re emotionally ready — divorced by the end
of the year,” Levy said.

Part of this is education, with the changes to maintenance lost amid talk of
the property tax deduction and other sea changes Trump’s tax rewrite will
c re a t e .

“I think everybody on our side is aware. Judges are aware. Lawyers are
aware. But I don’t think the public is aware at all,” Stefani said.

Couples who already started their process know about the changes, D’Ar -
co said. Those still thinking about it could still be caught unaware.

“Certainly, if they’re going through a divorce, at least our clients know this
is coming,” D’Arco said. “I can’t speak to those parties that are contemplating
divorce and haven’t filed.”

The deadline to get the tax deduction grandfathered in isn’t triggered the
moment the two sides cut a deal, but by the moment that agreement is filed
with the courts. There are practical concerns, McKenzie said, including court
holidays, judges’ vacation days and the demands on judges still recuperating
from an election year.
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“Some people are not realizing the planning that it takes to get a court
to enter a written agreement,” McKinzie said. “We really don’t have until
the 31st.”

Cook County Circuit Court spokesman Pat Milhizer and Domestic Re-
lations Division Presiding Judge Grace Dickler declined to be interviewed for
this story.

Stefani said the amount of financial information that needs to trade hands
before negotiations can even start can be massive, particularly when one of
the soon-to-be former spouses made all the money decisions.

“If you’re the nonmonied spouse, you don’t have all the information,”
Stefani said. “You don’t understand the full nature of the assets, the income
and the liabilities.”

Trying to organize a full balance sheet with backup, three years of tax
returns and all the information on various investments and accounts is even
more daunting a task when the clock is ticking.

“We ’re rushing to get all that done to force-feed that spouse on the outside
looking in the information so they feel comfortable,” Stefani said when in-
terviewed in November. “I don’t ever want to be thought of that we’re
railroading someone.”

AT THE NEGOTIATION TABLE
It’s not that payors will be hurt and payees will be helped by this, rather that
payees will be hurt less.

While D’Arco has seen this play out as a bit more leverage for the payees
— the aforementioned demanding “A, B and C” to get a deal cut before auld
acquaintance and old deduction be forgot — other attorneys interviewed for
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this story said they’ve seen an increase in collaboration, with both sides
realizing they both stand to gain from a little speed.

That could mean putting aside a little bickering, meeting disclosure re-
quirements before deadlines or being a little more willing to bend on the
particulars of who gets what when a marriage dissolves.

They’re doing so sensibly, of course.
“Yo u ’re not going to rush to make a deal blindfolded just to create this

arbitrage,” Stefani said.
The lure of the tax deduction itself used to be an incentive to get feuding

couples to come to terms, D’Arco said. A lawyer could appeal to the sides
in an acrimonious battle by appealing to common cents when common
sense failed.

“Quite frankly, it was something we used to our advantage in trying to
settle cases, telling parties, ‘You might as well take advantage of this de-
duction since it’s a great deduction to have,’ ” D’Arco said.

D’Arco predicts a move to try to come up with lump sum payments in lieu
of monthly maintenance payments.

“That was always something that was a little more difficult to do because
of the tax deductions,” D’Arco said. “Now going forward, since you know
there isn’t going to be a tax deduction, [the payor spouse] can write one
check and not have to worry about an obligation.”

But does this holiday rush and do these impending changes mean one side
inherently gets a better deal than the other?

“Not if they both have good lawyers,” McKenzie said, laughing.
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