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This is my final column as the chair of 
the Illinois State Bar Association’s Family 
Law Section Council. I will begin by 
introducing you to the incoming 2020-
2021 chair of the Family Law Section 
Council, Sally Kolb. I have known Sally 
for many years. She has not only become 
a friend, but she is also a very respected 
mind on many family law topics, especially 
domestic violence. I then will finish with 
some comments and recognition for many 
of those deserving of my thanks. 

The following is Sally’s biography, as 
well as some additional information to 

assist in learning more about her:

Background
Law school: Southern Illinois University 

School of Law
Undergraduate degree: Psychology
Family: Married with one son. I am 

an only child and the only lawyer in my 
family, which makes me the butt of every 
lawyer joke by my father-in-law.

What do you like to do for fun or when 
you are not working: Reading, cooking, 
listening to music and spending time with 
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Chair’s Column
BY MICHAEL STRAUSS

Maintenance, formerly known as 
alimony, is an award of spousal support 
from one party to the other in a divorce 
proceeding. Unless the parties agree 
otherwise, pursuant to Section 510 of 
the Illinois Marriage and Dissolution 
of Marriage Act, the right to receive 
maintenance terminates upon the first 
to occur of the death of either party, 
the remarriage of the party receiving 
maintenance, or if the party receiving 

maintenance “cohabits with another 
person on a resident, continuing conjugal 
basis.” 

However, the statute does not define 
what constitutes “cohabitation,” and as a 
result, this concept has been frequently 
litigated and continues to change as the 
caselaw evolves. So how can an attorney 
advise clients on this issue when it is such 
a gray area? To help answer this question, 
we use the case of our former client, Paula.

After being married for 23 years, 
Paula’s husband Ron told her that that 
he had reconnected with his high school 
prom date on Facebook and had filed for 
divorce. When Paula first came in to meet 
with us, she was devastated and wanted 
nothing but to try and work things out 
with Ron. She had been a stay-at-home 
wife and mother throughout the marriage, 
giving up her career in advertising 
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family and friends.
How has your life changed since having 

a child: A lot more juggling. When my son 
was in daycare, I remember timing the drive 
time to the second.

What do you enjoy about practicing: I 
love helping people and I really enjoy how 
much creativity litigation allows.

Why choose to be active in the ISBA: The 
ISBA gives you the amazing opportunity 
to collaborate with and learn from lawyers 
throughout Illinois. It is a wonderful 
opportunity for networking and solving 
State-wide problems collaboratively!

Best advice you have received: Go with 
the tummy test. When something just gives 
you that gut feeling that something is off or 
just not right, that is the time to dial in and 
dig further.

Name one or two things people would 
likely not know or find difficult to believe 
about you? When I was 16, I was a People 
to People student ambassador and traveled 
with a delegation from central Illinois to the 
Soviet Union right as various republics were 
declaring independence. I was in Russia and 
the Ukraine. It was an amazing experience 
and the Soviet Union officially dissolved 
shortly thereafter.

Tell me about your first job out of law 
school and how you got hired. Any tips 
for our new law school graduates: I am in 
my first job out of law school. I spent my 
last semester of law school in a domestic 
violence legal clinic learning how to be 
a lawyer from Sheila Simon. When I 
graduated, Land of Lincoln Legal Assistance 
Foundation (now known as Land of Lincoln 
Legal Aid), had an opening for an attorney 
to handle Orders of Protection. Since that 
was the only thing I knew, I applied and 
was hired. I initially agreed to a two year 
commitment and just never left. It has 
been over 20 years now. I never saw public 
interest initially as the career path for me 
while in law school. I was very, very wrong 
and have found it is a very rewarding job. 
I think law graduates should really just 
not limit themselves. Branch out, try new 

things. They may just find their niche.
That should give you some insight into 

the incoming Chair. I am personally excited 
to see her lead the council and confident 
that she will do an outstanding job.

When I wrote my first column, I 
mentioned that I yearned for my University 
of Illinois football and basketball teams to 
become relevant again. Well, during my 
term as the Chair, and no thanks to me, the 
football team finally reached a Bowl game 
and the basketball team would have made 
the NCAA tournament if not for COVID. 
So, regardless of what the Section Council 
accomplished during my term, at least I 
have that!

On a serious note, this has been one of 
the highlights of my professional career. 
It is truly moving and inspirational to 
lead this dedicated group of brilliant 
attorneys and judges. While COVID has 
essentially shut down the legislature right 
now, I do know in the time I have served 
as Secretary, Vice-Chair and Chair, we 
have been able to work on very important 
family law legislation as well as to try to 
work against some proposed statutes that 
would be detrimental to families, children, 
and the practice of law. I will note though 
that I truly had one goal that I wanted us 
to get done. This was the issue with GAL’s 
communications with therapists. I did 
testify before a Senate Committee about our 
proposal on that issue and it passed out of 
the Committee unanimously. I am confident 
it would have passed both the House and 
Senate and thereby would have corrected a 
major problem currently in existence. We 
got darn close to the finish line and then 
COVID stepped in. I have heard that the 
legislators are trying to come up with a way 
to meet to deal with the budget so there is 
the possibility that our proposed bill will 
get addressed, but I would venture to guess 
that it may have to wait until next year 
unfortunately.

I have so many thanks for so many 
different people. First of all, the entire 
section council comprising of Sally Kolb, 
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Susan Rogaliner, Heather Hurst, Maggie 
Bennett, Jacalyn Birnbaum, Hon. Karen 
Bowes, Hon. Arnold Blockman, Stephanie 
Capps, Edward Burt, Nancy Shafer, Ron 
Cohen, Jean Conde, Wes Cowell, Umberto 
Davi, Hon. Grace Dickler, Howard Feldman, 
Wes Gozia, Carol Jones, Lane Harvey, Katie 
Kraft, Matt Kirsch, Theresa Kulat, Pam 
Kuzniar, David Levy, Hon. Pamela Loza, 
Hon. Timothy McJoynt. Robin Miller, 
Lisa Nyuli, David Pasulka, Jessica Patchik, 
Arlette Porter, Steve Rakowski, Hon. Jeanne 
Reynolds, Curtis Ross, Masah SamForay, 
David Schaffer, Joshua Singewald, Letitia 
Spunar-Sheets, Samantha Sweeney, Stephanie 
Tang, Rachael Toft, Angel Troub, Hon. Debra 
Walker, Liz Wakeman, Zachary Williams, 
Richard Zuckerman, Rory Weiler, William 
Scott, Tamika Walker, Hon. Richard Felice, 
and Anna Krolikowska. I thank each and 
every one of you from the bottom of my 
heart for the work you all have put in for the 
betterment of our State. There is nothing I 
can do to praise you all enough for all you do 
and countless billable hours you all gave up 
to assist our council. I learned so much from 
all of you and I will cherish the friendships 
for life.

I need to thank my law firm, Schlesinger 
& Strauss, LLC., for allowing me the time 
to do the work with ISBA that I have been 
doing and continue to do. Specifically, I 
want to thank my partner, Gary Schlesinger, 

our associates, Deanna Hoyt and 
Kaitlyn Costello, and our office manager 
extraordinaire, Amber Hoch. Knowing that 
they all could hold down the fort, gave me 
the ability, confidence, and time to do what I 
have been doing for the ISBA for years now. 

I would also like to recognize the 
ISBA presidents who served while I was 
in positions of authority in the council. 
Specifically, I have to thank Hon. Russel 
Hartigan, Hon. James McClusky, and David 
Sosin. All three have been very supportive 
of our council and of me specifically and I 
truly appreciate it. They all rallied around 
me and provided support at times when I 
needed it most and I will never forget that. 
I want to thank David for his friendship 
with me and his candor towards our entire 
membership. I also want to thank David 
for appointing me and trusting me to be a 
member of the special committee that was 
and is addressing issues with the Assembly 
as well as his inclusion of me in meetings 
and communications regarding the future 
practice of law and the possibility of a la carte 
services for clients. 

I want to mention and thank Jim 
Covington as well. For those of you who 
do not know, he is the ISBA director of 
legislative affairs. I am not sure I could have 
survived the past several years without his 
guidance, friendship, and leadership. He 
tells it like it is and that is a breath of fresh 

air. He has been terrific to work with and his 
knowledge of legislation and legislators is 
unparalleled. Jim, I owe you a beer!

I also would be remiss if I did not 
mention Melissa Burkholder. If you do not 
know her, you should. Melissa has been the 
staff liaison from the ISBA to our council. 
Melissa is just a remarkable person. She 
treats everyone with respect, even when she 
is not receiving the same treatment. She is 
a huge asset for the ISBA. Melissa makes 
sure we always have everything we need and 
arranges all of our meetings, whether they 
be in Chicago or when we meet elsewhere 
within the State of Illinois. Melissa has 
become a dear friend of mind and while 
I probably drove her crazy, I will miss our 
emails and phone calls. She truly kept me 
sane at times when I was under siege. Thank 
you is simply not enough to express my 
gratitude to Melissa for help throughout the 
years.

I will end this by first stating that these 
last three years have been unforgettable. 
There have certainly been highs and lows. 
Thank you all for your trust in me. I just 
hope I lived up the expectations that I had 
for myself and I hope that was able to fill the 
shoes of those who preceded me. 

Everyone please be smart and stay safe 
during these trying times.n

when their oldest son was born, while Ron 
advanced his career to ultimately become 
the CEO of a large corporation. During 
the divorce process, Ron moved out of the 
marital residence and into a new home 
with his girlfriend. Paula was heartbroken, 
but this made her realize the divorce was 
really happening and that she needed to 
start focusing on herself for the first time in 
her life. Over the next few months until the 
divorce was finalized, we saw Paula gradually 
transform into a confident, independent, 
and joyful person. By the time the divorce 
judgment was entered, Paula said she was the 
happiest she had ever been. She was ready to 

move onto the next phase of her life.
As part of the divorce judgment, Paula 

was awarded indefinite (formerly known as 
permanent) maintenance from Ron. Since 
Paula walked away from her career to take 
care of the family and household full-time 
during the marriage, her earning capacity 
was greatly diminished. The purpose of 
this award was that Paula could continue 
to receive financial support from Ron to 
approximate the standard of living that she 
enjoyed during the marriage. 

About two years after her divorce, we 
received a call from Paula. She had a job that 
she loved, and had been exclusively dating 

her boyfriend, Mark, for the past year. Her 
daughter was getting married and she was 
debating whether she should bring Mark 
to the wedding. A few of her friends had 
told her she had to be careful about dating 
too seriously because she could lose her 
maintenance if it was determined she was 
“cohabiting.” One friend told her a story 
about someone who was followed by a 
private investigator her ex hired to track how 
many times her significant other spent the 
night. 

Paula was frustrated and didn’t 
understand why Ron could move on with his 
life, but she had to be careful of every move 
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she made. There were so many questions: 
Can she spend the night with Mark? Can she 
go on vacations, trips and spend holidays 
with Mark? Can she post pictures with him 
on social media? Can she meet his children 
and family? Can she and Mark go out with 
friends? Can’t they fall in love?

Paula’s situation is quite common, as most 
people return to the dating world following 
divorce. However, Paula’s is rightfully 
concerned, because once maintenance 
is terminated based on cohabitation, it 
can never be reinstated, even if the new 
relationship ends.

The rationale behind termination of 
maintenance when cohabitation exists is 
to prevent “the inequity created when the 
ex-spouse receiving maintenance becomes 
involved in a husband-and-wife relationship 
but does not legally formalize it so that he or 
she can continue to receive maintenance.” In 
re Marriage of Herrin, 262 Ill. App. 3d 573, 
577 (1994). To terminate 
maintenance, the spouse 
seeking termination of 
maintenance bears the 
burden of establishing 
a de facto (“in reality”) 
marriage relationship. In re 
Marriage of Thornton, 373 
Ill. App. 3d 200, 20 (2007). 

In determining whether 
a de facto marriage 
relationship exists, the 
court has considered 
the following factors to 
be relevant in certain 
cases: (1) the length of 
the relationship, (2) the 
amount of time the former 
spouse and new partner 
spend together, (3) the 
nature of the activities in 
which they participate, (4) 
the interrelation of their 
personal affairs (including 
finances), and whether 
they (5) vacation and (6) 
spend holidays together. In 
re Marriage of Herrin, 262 
Ill. App. 3d at 577. 

However, in the 2015 
Second District case of In 
re Marriage of Miller, 2015 

IL App (2d) 140530, the Court’s focus shifted 
away from the “checklist” of factors. Here, 
for the first time, the Courts distinguished 
between an “intimate dating relationship” 
(which does not terminate maintenance) 
and a “de facto marriage” (which terminates 
maintenance), and stated that “each 
termination case turns on its own set of facts; 
just as no two relationships are alike, no two 
cases are alike. In re Marriage of Miller, 2015 
IL App (2d) 140530, ¶ 40.

The Court further stated:
“Courts must also look to the totality of 

the circumstances to determine whether the 
new relationship functions practically and 
economically in a marriage-like way. In re 
Marriage of Miller, 2015 IL App (2d) 140530 
at ¶ 50.”

***
“While a consideration of the non-

exhaustive list of six common-law factors 
is helpful to any termination analysis, 

courts should not take a checklist approach 
wherein they merely note the presence 
of certain facts that fit into each category. 
Courts should be aware that many of the six 
factors can be present in an intimate dating 
relationship as well as a de facto marriage. 
As such, courts should consider the totality 
of the circumstances and look for a deeper 
level of commitment, intended permanence, 
and, unless otherwise explained, financial or 
material partnership in order to determine 
that the former spouse and her new partner 
are involved in a de facto marriage.” Id. at ¶ 
68.

This concept of “intended permanence” 
has shifted the focus in recent cohabitation 
cases. Since Miller, there have been two (2) 
additional published cases which address 
cohabitation. The facts and results of Miller, 
Walther and Churchill are summarized 
below:
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What is apparent from the recent 
cases cited above is that the concept and 
parameters of “cohabitation” continue to 
develop over time as dating relationships 
evolve in society generally. In the earlier 
lineage of cases, a vacation or an overnight 
at a significant other’s house may have been 
a much stronger indicator of a “de facto” 
marriage. Now, we see that even if you are 
“in a relationship” on Facebook, spend time 
with the other’s children or exchange rings, 
it may not give rise to a “cohabitation claim.” 
The most recent case, Churchill, seems to 
recognize this liberalization, stating that 
vacationing and spending holidays together 
are reflective of “the initial bloom of the 
relationship” and that exchanging gifts with 
each other and children is “normal dating 
behavior.” In re Marriage of Churchill, 2019 IL 
App (3d) 180208, ¶18.

That said, most clients would rather be 
safe than sorry when it comes to risking 
their maintenance payments. Based on our 
experience and the current caselaw, we have 
created a top ten list to keep in mind when 
dating while you are receiving maintenance. 
While this is not an exhaustive list and 
doesn’t cover every scenario, it is a good 
place to start. 

1. Finances. Keep your finances 
completely separate. Don’t open a 
joint bank account, don’t add the 
other person as a signer on your 
credit card, don’t purchase any assets 
together and don’t share a gym or 
other club membership.

2. Residence. Don’t move in together. 

Don’t house hunt together. Don’t pay 
any expenses for the other person’s 
residence. Don’t share keys to your 
residences or cars. 

3. Loans. This one comes up often, 
especially if the ex-spouse isn’t 
paying maintenance and the new 
significant other wants to help. If 
this must be done, make sure to 
document by noting “loan due to 
non-payment of maintenance.” Have 
it paid back as soon as possible. 
Don’t co-sign on a loan for the other 
person. 

4. Estate planning. Don’t include the 
other person in your estate plan, as 
the beneficiary of your life insurance, 
retirement plans, etc. Don’t make the 
other person your healthcare power 
of attorney.

5. Holidays. It is likely that in a dating 
relationship, you will spend at 
least some holidays together. One 
thing we tell clients is not to send 
out a joint holiday card as we have 
seen those used as evidence in 
cohabitation hearings before. 

6. Vacations. It is also likely to go on 
vacation with your significant other. 
It is important to keep expenses 
separate. Buy your own plane ticket 
and if you are reimbursing the other 
person for any expenses, keep track 
of the reimbursement, either in the 
check memo section or the notes 
section if an online transfer (i.e. 
“reimbursement for 50% of hotel”).

7. Communication. Be careful 
what you put in writing. This 
includes, emails, text messages, 
communication apps and even 
handwritten cards. Assume anything 
you put in writing can be used as 
evidence. 

8. Social Media. There is no benefit 
to posting anything regarding your 
relationship on Facebook, Instagram, 
or any other social media platform. 
Be cognizant of what you post as it 
may give the other party a window 
into your personal life that should 
remain closed. 

9. Together Time. A party paying 
maintenance may hire a private 
investigator to try and obtain proof 
of cohabitation, such as tracking how 
many nights one person sleeps at the 
other’s home, the types of activities 
that the couple partakes in and 
anything else that shows how much 
time is spent together. There is no set 
rule for how much time spent, just 
keep in mind the more time together, 
the greater the factor in favor of 
cohabitation. 

10. When it Doubt, Reach Out. 
Whenever you have a concern as to 
whether something could be used 
against you in a cohabitation claim, 
do not hesitate to contact your 
attorney. Not only will this provide 
clarity but may reduce the likelihood 
of inadvertently taking action 
contrary to your interests.n

Diversity and Inclusion: Professionalism at 
Work in the Law 
BY MARCUS DOMINGUEZ & JUDGE DEBRA B. WALKER

On February 25, 2020, as representatives 
of the Illinois Supreme Court Commission 
on Professionalism, Judge Debra B. Walker 
and Judge Diane M. Shelley lead an open 
discussion with the American Academy 
of Matrimonial Lawyers at Petterino’s in 
Chicago centered around diversity and 

inclusion in the legal workplace. 
Judge Walker and Judge Shelley focused 

their presentation on how to discuss 
civility and diversity in the legal profession, 
implementing strategies to challenge 
biases and stereotypes, and cultivating 
skills to defuse incivility. The presentation 

was tailored for both large law firms and 
sole practitioners, as recognizing and 
understanding recent societal changes 
improves the quality of legal services no 
matter the size of the firm. 

Judge Walker first provided a statistical 
foundation regarding the relationship 
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between civility and diversity, how attorneys 
experience unprofessional behavior, and the 
consequences of incivility. Unsurprisingly, 
the groups most impacted by incivility 
include people of color and women, and 
those least impacted are white men and 
those with high incomes. 

The statistical analysis showed incivility 
makes it more difficult to resolve matters, 
makes the practice of law less satisfying, and 
discourages diversity in the legal profession. 
An alarming statistic surprised many in 
attendance; the rate of death by suicide for 
lawyers is nearly six times the suicide rate for 
the general population and the third leading 
cause of death among attorneys. Anecdotal 
evidence further supports the fact women 
and persons of color lose the will to fight 
against unprofessional behavior directed 
against them and leave the profession more 
frequently than white men. 

Judge Walker contrasted professionalism 
and ethics. The Rules of Professional 
Conduct establish a minimum standard of 
legal ethics, a floor all lawyers cannot go 
below without punishment. Professionalism 
establishes a never-ending ceiling of behavior 
we want all lawyers to aspire toward. 

The presentation then returned to the 
concept of societal changes affecting the legal 
workplace. Specifically, the combination of 
ages, genders, and races that make up the 
United States has drastically changed over 
the past several decades. By 2044, more than 
half of all Americans are projected to belong 
to minority groups. 

Judge Shelley lead the discussion 
regarding the various identities that fall 
under the definition of diversity. Those 
identities include sex, race, ethnicity, religion, 
income level, marital status, parental status, 
ability status, sexual orientation, gender 
identity, and national origin. All identities 
and their effects will differ significantly from 
person to person. 

Of the approximately 1.35 million 
lawyers in the United States, 85% are white, 
65% are men, 5% are African American, 
5% are Hispanic, and 3% are Asian. The 
legal profession’s minority representation 
numbers are lower than a number of 
other professions, including accountants, 
auditors, software developers, architects, 

engineers, and physicians. Minority and 
female representation declines as you rise up 
the organizational pyramid. As candidates 
transition from summer associates to 
associates to partners, the numbers steadily 
decline in representation. The judiciary 
numbers are also a concern, as recent studies 
show less than one-third of state court judges 
are women and approximately 27% of judges 
are people of color. 

Judge Shelley then explained why we have 
a diversity problem. The traditional law firm 
business practices do not lend themselves 
to the retention of women and racial 
minorities. The effects of the billable hour 
structure, recruiting practices, and associate-
to-partner track lead to unconscious bias and 
stereotypes of women and minorities during 
evaluations, distribution of work, and issues 
relating to business development. 

Judge Walker then led the participants 
through a hypothetical situation to better 
understand biases and stereotypes. Judge 
Shelley shared an experience of her own 
when she was the lead attorney on a case in 
her first few years of practicing law. Before 
a settlement meeting began, an older male 
attorney told Judge Shelley to spend the 
afternoon going to Marshall Fields to shop 
and that he would take care of settlement. 
Judge Shelley stood her ground and 
informed the male attorney that it was her 
case and she would be handling it. Although 
the male attorney might not have had ill 
intentions, he demonstrated his biases based 
on Judge Shelley’s gender, age, and/or race. 
Judge Walker explained how the hypothetical 
situation and Judge Shelley’s experience 
illustrated different ways implicit bias may 
play a role in the workplace. Disrupting 
your own or someone else’s biases can be 
done on a person to person basis and by 
implementing systems in the workplace, 
like blind resumes, formal mentoring, and 
regular feedback. 

Judge Shelley led the discussion regarding 
implicit bias. Bias is when we think one thing 
is truer than the other based on socialization 
and other factors. Bias can be conscious or 
unconscious, also known as implicit. Judge 
Shelley recommends taking the Implicit 
Association Test (IAT) from Harvard that 
can detect the strength of someone’s biases, 

or automatic association between mental 
representations and objects in memory. 

Studies on implicit bias show partners 
will score a memo written by a white 
associate higher than an identical memo 
written by a black associate, and women and 
minorities were systematically less likely to 
get responses from professors after sending 
identical emails regarding interest in their 
work. 

Judge Shelley invited the audience 
members to challenge their biases and 
assumptions by becoming aware of them, 
then retraining the brain to shape your 
perceptions, perspectives, and values, as 
well as your empathy for those of others. Go 
outside your comfort zone, read newspapers 
you may not agree with, and check your 
own thought process to see if you’re creating 
stereotypes and barriers in your head. In 
order to deliver justice as an attorney, you 
must become aware of your implicit biases to 
start disrupting your own and other’s implicit 
biases. 

The presentation was informative, 
interactive, and eye-opening. As a young 
minority attorney, there was so much benefit 
interacting with experienced attorneys to 
discuss how civility and diversity in our 
profession has changed over the years. 
The presentation made clear that attorney 
demographics are changing, and that means 
our field is changing as well. I took away the 
importance of remaining open minded and 
informed in order to re-shape what civility 
means in our practice, especially as it applies 
to how civility impacts diversity. Staying 
informed about the changing landscape of 
our practice will guide us to identify the best 
ways to help our colleagues and our clients.n
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Residential Parent Designation 
Ramifications Under the School Code
BY FIONA A. MCCORMICK, ESQ. & KATHERINE A. MCCOLLUM, ESQ.

Putting together an Allocation of Parental 
Responsibilities Judgment (“Allocation 
Judgment”), formerly known as a Parenting 
Plan, takes a lot of time and consideration 
on the part of the attorneys and the clients. 
Under the Illinois Marriage and Dissolution 
of Marriage Act, if the parties don’t submit 
an agreed Allocation Judgment, the Court 
shall order one. 750 ILCS 5/602.10. The 
Illinois Supreme Court has given them high 
priority and require that a trial court resolve 
the allocation of parental responsibilities 
within 18 months from the date of service 
of the petition or complaint to final order. 
Ill. S. Ct. R. 922. The rule further provides 
that in the event this time limit is not met, 
the trial court shall make written findings as 
to the reason(s) for the delay. However, the 
18-month time limit shall not apply if the 
parties, including the attorney representing 
the child, the guardian ad litem or the child 
representative, agree in writing and the 
trial court makes a written finding that the 
extension of time is for good cause shown. 

Often times these agreements are the 
result of mediation and negotiation, but 
they can also be the result of a trial. An 
Allocation Judgment must contain several 
required terms, such as provisions for the 
child’s living arrangements and for each 
parent’s parenting time. 750 ILCS 5/602.10. 
In 2016, the IMDMA underwent a big 
change and removed the word “custody” 
from the statute, replacing it with “allocation 
of parental responsibilities.” However, just 
because the IMDMA has gotten rid of the 
word “custody,” doesn’t mean that other 
statutes have stopped using it. 

One statute in particular that continues 
with the use of the word “custody” is Section 
10-20.12b of the Illinois School Code. 
This section addresses the issue of a child’s 
residence for purposes of school registration. 
The School Code states as follows:

(a) For purposes of this Section:
        (1) The residence of a person who has 

legal custody of a pupil is deemed to be the 
residence of the pupil.

        (2) “Legal custody” means one of the 
following:

            (i) Custody exercised by a natural or 
adoptive parent with whom the pupil resides.

            (ii) Custody granted by order of a 
court of competent jurisdiction to a person 
with whom the pupil resides for reasons 
other than to have access to the educational 
programs of the district.

            (iii) Custody exercised under a 
statutory short-term guardianship, provided 
that within 60 days of the pupil’s enrollment 
a court order is entered that establishes a 
permanent guardianship and grants custody 
to a person with whom the pupil resides 
for reasons other than to have access to the 
educational programs of the district.

            (iv) Custody exercised by an adult 
caretaker relative who is receiving aid under 
the Illinois Public Aid Code for the pupil who 
resides with that adult caretaker relative for 
purposes other than to have access to the 
educational programs of the district.

            (v) Custody exercised by an adult 
whodemonstrates that, in fact, he or she has 
assumed and exercises legal responsibility for 
the pupil and provides the pupil with a regular 
fixed night-time abode for purposes other than 
to have access to the educational programs of 
the district.

Section 606.10 addresses the 
inconsistency between the IMDMA and 
other statutes that still use the term “custody” 
by providing for the designation of a 
custodian for purposes of other statutes. 
One of these other statutes listed is Section 
10-20.12b of the Illinois School Code. The 
IMDMA specifically says that for the School 
Code only, the parent with the majority of 
the parenting time is considered to have legal 

custody. This means that the designation 
won’t give either party any legal advantage 
or otherwise change the allocation of 
responsibilities set forth in the agreement.

Even with the enactment of Section 
606.10 of the IMDMA, the issue of who is 
the residential parent for school purposes 
is often the source of much contention 
and confusion by litigants, attorneys, and 
judges. In February 2019, the Committee 
of the Illinois Council of School Attorneys 
published an Answers to Frequently Asked 
Questions Regarding Students with Divorced 
or Divorcing Parents. This publication was 
prepared to provide guidance to school 
attorneys on several issues, one of which 
being residency. A key point to take away 
from the Committee’s publication is that 
the school has no statutory authority or 
right to a party’s Allocation Judgment, but 
that a school can ask for it. If the parents 
don’t provide the Allocation Judgment, the 
school can access it from the Clerk of Court. 
Therefore, the school can find out the actual 
parenting time allocation if there was a 
question regarding residency.

It is important that the designation of the 
residential custodian for school purposes is 
consistent with the parenting time awarded 
to the parties. There is also the issue of who is 
the parent with the majority of the parenting 
time if the parties have an equal parenting 
time schedule. Section 606/10 allows the 
court to designate one of the parties the 
residential parent, or if the parties agree, they 
will write this into the Allocation Judgment. 
Under the School Code it would seem that 
either party would be able to register the 
children in his or her school district. If the 
Allocation Judgment designates a parent 
who does not have the majority of the 
parenting time and that child is wrongfully 
registered in a parent’s district there are 
serious consequences for that parent. 
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The consequences are set forth in 
the School Code itself. The School Code 
provides that “[a] person who knowingly or 
willfully presents to any school district any 
false information regarding the residence of a 
pupil for the purposes of enabling that pupil 
to attend any school in that district without 
the payment of a nonresident tuition charge 
shall be guilty of a Class C misdemeanor.” 
105 ILCS 5/10-20/12b(f). Additionally, if the 
school determines a student is non-resident 
of the district, the parents will be sent notice 
of the non-resident tuition amount that is 
due, which can cost thousands of dollars. 

The question remains, can a court 
enter an order that designates a parent the 
custodian for school registration purposes 
even though that parent is not the parent 
with the majority of the parenting time? 
The answer under Section 606.10 of the 
IMDMA is no. This section says the court 
is to designate the parent with the majority 
of the parenting time the custodial parent 
for school purposes. There is nothing 
in the IMDMA or the School Code that 
would require the school to follow such an 
erroneous order if it were later discovered 
that the registering parent did not have the 

majority of the parenting time. The reasons 
for this are clear from the School Code, to 
avoid a party from manipulating residency to 
access the educational programs of another 
district. 

Although the designation of the 
residential parent can seem like a small detail 
when drafting an Allocation Judgment, it is 
important to make sure the correct parent 
receives the designation in order to avoid 
unnecessary consequences for clients under 
the School Code.n

SCOTUS Provides Guidance for Determining 
a Child’s ‘Habitual Residence’ Under the 
Hague Convention 
BY STEPHANIE A. CAPPS

Editor’s note: The editors apologize that a 
portion of Ms. Capps’ article was omitted from 
last month’s newsletter and the editors have 
decided to reprint the article in its entirety.

The Supreme Court of the United States 
(“SCOTUS”) recently issued an opinion 
holding that an actual agreement between 
the parties is not necessary to determine 
a child’s “habitual residence” under the 
Hague Convention, and that the appropriate 
standard of review is clear error.1 

The Hauge Convention on Civil Aspects 
of International Child Abduction (the 
“Hague Convention” or the “Convention”) 
provides that where a child has been 
wrongfully removed or retained in a 
signatory country, the other parent may 
petition for the child’s return to the child’s 
country of habitual residence.2 The whole 
purpose of the Hague Convention is to 
ensure that custody and parental rights are 
determined in the proper forum, i.e. the 
child’s habitual residence. The Convention 
does not define habitual residence though.

At first glance, the SCOTUS opinion 

brought me back to when I was eight years 
old and saw the movie “Not Without My 
Daughter” starring Sally Field as a mother 
tricked into a two-week “visit” to Iran 
with her husband and their child, only to 
discover that her husband had no intention 
of returning to the US and prevented her 
and the child from leaving. However, as 
demonstrated below, Monasky v. Taglieri 
was more complicated procedurally than it 
appeared on its face. 

Basic Facts 
Monasky (“mom”), an American citizen 

and Taglieri (“dad”), an Italian citizen, 
married in Illinois in 2011 and moved 
to Italy in 2013. In 2014, mom became 
pregnant- she claimed dad’s physical and 
sexual abuse resulted in her pregnancy while 
dad claimed it was consensual. Both parties 
stipulated that the marriage was contentious, 
and that dad slapped mom when she was 7 
months pregnant. Dad then got a new job 
and moved 165 miles away. 

Mom explained that there were 

complications during her pregnancy 
resulting in doctor’s orders not to travel. 
She began looking for jobs in the United 
States, contacted international moving 
companies and divorce attorneys, and told 
dad repeatedly that she intended to return 
to the US after the baby was born. After 
the child’s birth, she and the child lived in 
six different places, including the hospital, 
mom’s apartment, dad’s apartment, and three 
different domestic violence safehouses. She 
could not purchase a plane ticket until after 
the child’s passport arrived, and as soon as it 
did, she left Italy and moved to Ohio with the 
parties’ 8-week-old child. 

Dad explained that mom came to live 
with him two weeks after the child was 
born and told him she moved in with him 
to reunite. Further, the parties looked for 
childcare options in Italy and purchased 
the baby’s essential items negating mom’s 
argument that she intended to leave. He also 
revoked his permission for the US passport 
and hired an attorney to help him. 

One month after mom left Italy, dad 
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filed suit in Italy seeking to terminate her 
parental rights, which was granted ex parte. 
Less than one month after that, he filed suit 
in the United States District Court for the 
Northern District of Ohio for the return of 
his daughter under the Hague Convention, 
on the ground that Italy was her habitual 
residence. 

U.S. District Court for the Northern 
District of Ohio 

Mom argued that there needed to be 
an actual agreement of the parties for the 
child to have a habitual residence, while dad 
argued that a child’s habitual residence is 
the plain meaning of those terms. The court 
took 17 months to decide the case, including 
a four-day bench trial and six months to 
write the opinion, despite the Convention’s 
theoretically speedy turnaround time of six 
weeks for issuance of a decision (Article 11).

Sixth circuit precedent said that a child 
habitually resides where the child has 
become acclimated to her surroundings. 
But, because infants are too young to be 
acclimated, the court proceeded on the 
“shared intent of the parties” analysis. The 
court found that the parties’ shared intent 
was for their daughter to live in Italy, where 
mom had no definitive plans to return to the 
US before the child’s birth and the parties 
had established a marital home. The court 
relied on the totality of the circumstances 
and rejected mom’s argument that there 
needed to be an actual agreement of the 
parties. 

The court granted dad’s petition and 
ordered the return of the child to Italy, who 
was now over 2 years old, and placed in dad’s 
care. Mom appealed and the court denied 
her request for a stay pending the appeal. 

Appellate Court Sixth Circuit
By this time the sixth circuit had 

established that an infant’s habitual residence 
rests on the shared intent of the parents. 

Mom argued that if there is no shared 
parental intent, then the child can have 
no habitual residence. The court rejected 
this argument as being “…the worst of all 
possible worlds” since it would automatically 
create a presumption of an infant having no 
habitual residence because cases brought 
under the Hague Convention are typically 

the result of the parents disagreeing on the 
child’s habitual residence in the first place. 
The sixth circuit used the rule that when 
infant children have lived in a single country 
their entire lives with both parents, that 
should be their country of habitual residence. 

The court used the clear error standard, 
found none, and affirmed the district court’s 
determination that the parties’ shared 
intent designated Italy as the child’s habitual 
residence. SCOTUS granted cert to clarify 
the issue of habitual residence. 

Parties’ Briefs 
Mom argued that the child had no 

habitual residence because there was no 
actual agreement between the parties and 
thus the case was not governed by the Hague 
Convention.3 Dad argued that the child’s 
habitual residence was Italy under the plain 
and ordinary meaning of those words.4 

Sanctuaries for Families (“SFF”)
SFF asserted that an actual agreement 

is necessary to protect children born into 
domestic violence.5 SFF urged a subjective 
uniform standard be adopted to determine 
an infant’s habitual residence to allow a 
parent to reveal their actual intent, pointing 
out that victims of domestic violence often 
lead the abuser to believe they intend on 
staying when they have actual plans to leave. 
Since the Hague Convention would not 
apply absent an actual agreement, the parties 
should resolve the custody dispute under 
the Uniform Child Custody and Jurisdiction 
Enforcement Act (“UCCJEA”). 

American Academy of Matrimonial 
Lawyers (“AAML”)

AAML asserted that the Convention 
does not define “habitual residence” thus 
it should be given its plain and ordinary 
dictionary meaning.6 “Habitual” means 
“customary, usual, of the nature of a habit” 
and “Residence” requires bodily presence in 
any given place. The inquiry should be purely 
factual and judged under a clearly erroneous 
standard. 

International Academy of Family 
Lawyers (“IAFL”)

IAFL asserted that removal should be 
divided into two categories: (1) if a petition is 

filed within one year of the date of removal, 
the court must return the child to its country 
of habitual residence unless one of the 
defenses applies under Article 13; or (2) if a 
petition is filed after the one year expiration, 
then and only then may courts consider the 
shared parental intent and acclimation of 
the child to his or her new country. IAFL 
pointed out that that acclimation is a best 
interest standard more appropriate for child 
custody proceedings, not for determining 
jurisdiction. 

Oral Arguments7

Mom’s attorney argued that if there 
was no meeting of the minds between 
the parents, then the child could have no 
habitual residence. Dad’s attorney argued 
that habitual residence is a flexible concept 
based upon the facts of each case.

Justice Ginsberg pointed out that the 
problem with mom’s argument is that there 
would rarely be an actual agreement between 
the parties on the child’s habitual residence 
which is why it becomes a Convention 
case. That because there is rarely an actual 
agreement, many very young children the 
Convention aims to protect would then be 
taken out of Convention cases. 

Justice Breyer rejected mom’s push for a 
uniform standard and pointed out that this 
is family law. He stated that even though the 
sixth circuit is comprised of federal judges, 
not family law judges, they are in the best 
position to hear all of the evidence and 
decide it, and that the Supreme Court would 
be doing a disservice to families by laying 
down blackletter standards. 

Justice Ginsberg and Justice Sotomayor 
both expressed concerns that it was very 
unlikely the Italian authorities would actually 
accept and enforce a re-return order after 
such a long period of time had lapsed and 
because the Italian courts had already 
terminated mom’s rights. 

Justice Kagan thought the sixth circuit’s 
rule was “a very administrable rule.”

SCOTUS Written Opinion 
SCOTUS answered two questions: 
First Question: Whether an actual 

agreement between the parties on where 
to raise their child is necessary to establish 
habitual residence? Answer: No. The Court 
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concluded that locating a child’s home 
is a fact driven inquiry based upon the 
circumstances of each case. Since infants 
are incapable of being acclimated to their 
surroundings, the child’s habitual residence 
depends on the intention of the parents 
and the totality of the circumstances, not 
categorical requirements. 

Second Question: What is the appropriate 
standard of review for a habitual residence 
determination? Answer: Clear error 
standard. The Court stated that the issue 
of habitual residence presents a mixed 
question of both law and fact. The standard 
of determining habitual residence is a 
question of law. That standard, as answered 
in question one, is the totality of the 
circumstances. Applying that standard is a 
question of fact. Thus, the factfinder is tasked 
with resolving that issue and appellate courts 
should judge that determination by a clear 
error review standard.

 SCOTUS held that the lower court found 
beyond question that the parents had no 
definitive plans to return to the US and that 
the child was born into a marital home in 
Italy. Providing deference to the factfinder, 
SCOTUS affirmed.8 By this time, the child 
was now 5.

Current Status of Case in Italy 
According to an e-mail exchange with 

one of mom’s attorneys, mom followed 
the child back to Italy after the District 
Court’s decision where the child has lived 
exclusively with the father (and his parents) 
and mom has only been permitted to see the 
child at the father’s whim. Social services 
eventually stepped in and is now in control 
of the visitation schedule, though mom has 
never seen the child more than once every 
couple of weeks. The courts of both Milan 
and Bologna have ping-ponged the case 
back and forth, saying that the other court 
has jurisdiction, which according to mom’s 
attorney, is ironic considering “the very 
purpose of a Hague decision is to deliver 
jurisdiction over both parties’ parental 
rights to the other country.” To date, mom 
has not had a custody hearing as no judge 
will accept jurisdiction and she has no 
legal rights regarding the child. With the 
current COVID-19 pandemic, the child is 
on lockdown with the father, the courts have 

shut down, and mom’s request to have online 
visitation was denied.  

Practical Considerations
Both parties may have had a difficult 

time bringing the case under the UCCJEA 
considering the short period of time mom 
and the child resided in the US, and because 
dad had already commenced a custody 
action in Italy. Mom’s best recourse may have 
been to stay in Italy and file a custody action 
there where jurisdiction was established 
and where the facts would have likely been 
on her side, though, without knowing the 
Italian laws, the likelihood of her success is 
uncertain.9 

Our seventh circuit previously held that 
an actual agreement between the parties 
is not necessary in order to determine the 
child’s habitual residence.10 SCOTUS has 
now made clear that an actual agreement is 
not required across all jurisdictions.11

Chances are most couples will come to 
us after a move has taken place and after 
problems have arisen, not beforehand. 
Perhaps we can take the opportunity to 
address a cross country move with our 
clients during premarital agreement 
discussions to at least make them aware of 
the issue though they will not be able to 
formally contract for custody and visitation. 
In the event a client considering a cross 
country moves consults with us before the 
move takes place, make sure your client 
understands the risks involved in allowing 
the other parent to move with the child to a 
new country without them, even if the move 
is meant to be temporary and even if they 
have a court order stating otherwise. I would 
also advise my client to error on the side of 
caution when considering a move together 
unless they are: (a) ready to accept this 
move as permanent and (b) ready to accept 
this new country as the child’s habitual 
residence.n

1. Monasky v. Taglieri, 589 US ____ (2020).
2. The Hague Convention, Oct. 25 1980, T.I.A.S. No. 11670, 
1343 U.N.T.S. 90, enacted into law through the International 
Child Abduction Remedies Act (“ICARA”), 22 U.S.C. Sections 
9001-9011 (2004).
3. Brief of petitioner Michelle Monasky filed August 15, 2019.
4. Brief of respondent Domenico Taglieri filed October 7, 2019. 
5. Brief amicus curiae of Sanctuary for Families, et. al. filed on 

August 22, 2019. 
6. Brief amicus curiae of American Academy of Matrimonial 
Lawyers filed on October 14, 2019. 
7. Argued on December 11, 2019.
8. SCOTUS opinion issued on February 25, 2020; judgment 
issued on March 30, 2020. 
9. According to one of mom’s attorneys, Italian laws are 
particularly problematic for mothers and children and is 
“proudly patriarchal.”
10. See Bandzius v. Sulcaite, No. 18-CV-3811 (N.D. Ill. 2018), 
finding that removal of the children from Lithuania to the US 
was not wrongful even where mom and dad had agreed that 
mom could only temporarily move with the children for 3 
years for employment purposes, and even where the Lithuania 
Court Order provided the children’s residence was temporarily 
with mom on the assumption that she would return to 
Lithuania. 
11.  In a call with Peter M. Walzer, Past President of the 
AAML, he stated, “This is an important case that emphasizes 
the role of the Hague Convention on child abduction and the 
return of children.”
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Most legal professionals have either been 
working from home or not working at all due 
to the COVID-19 pandemic. This is cause 
for anxiety and stress for us and anyone 
who lives with us. According to experts, 
embracing a healthy lifestyle maintains 
overall health. We offer a few suggestions to 
help you better manage working from home.

A Home Office 
In uncertain times, structure is essential. 

Our minds do better with plans. Set a 
schedule for the entire workday and keep 
to it. A daily routine increases productivity, 
and in turn, creates healthier moods. Make 
sure to block time not just for the tasks that 
need attention, but also for stretch and snack 
breaks. Ask others living with you to respect 
your boundaries when working. The more 
distractions and background noise, the less 
productive you become. If space is scarce, get 
noise cancelling headsets or headphones. 

Create workspace, if possible, near a 
window or an area that offers good lighting. 
Looking outside will brighten your frame of 
mind; dark workspace may strain your eyes 
and make it difficult to focus. Be disciplined 
and follow the routine that works for you.

A recent Forbes magazine article 
recommends against multitasking. Forbes 
reported that studies found people who work 
on “one task at a time are calmer and more 
effective and productive.” In addition, the 
article suggests pacing oneself, “Productivity 
isn’t a marathon it’s a sprint, and studies 
show that productivity is enhanced with 
balance. Plodding puts you at the finish line 
in time plus you can enjoy life on your way. 
Remember, the tortoise, not the hare, won 
the race.”

Steps to Boost Wellness 
Exercise provides the best defense against 

coping with life’s daily stressors. Being active 
distracts from daily worries while boosting 

feel-good endorphins. Experts recommend 
at least two-and-a-half hours of moderate 
exercise or seventy-five minutes of vigorous 
exercise each week. Can’t go to a gym? That’s 
not an excuse to stop working out. Make 
a point to keep up with a fitness routine at 
home. Workouts are available on YouTube or 
on exercise apps. 

As long as you practice social distancing, 
enjoy the outdoors. Go for a walk, a run, a 
hike, or a bike ride. Spending time in nature 
provides much needed fresh air, sunshine, 
and a change of scenery.

What you eat makes a difference. Enjoy 
foods that support a healthy immune system 
like fruits, vegetables, nuts, and seeds. These 
foods also can provide fiber, protein, and 
healthy fats. Limit foods high in sodium, 
added sugar, and saturated fat. A healthy diet 
also includes two fish meals a week. 

Consume alcohol in moderation. 
Alcohol is not a health food and encourages 
unhealthy food choices. The National Cancer 
Institute recommends that men have no 
more than two drinks per day and women 
have no more than one drink per day. (A 
drink serving is 12 ounces of beer, five 
ounces of wine, or 1.5 ounces of liquor.) 

Managing Stress
   Mindfulness or the “science of chill” 

can effectively manage stress and anxiety. 
Meditating even a few minutes a day has a 
positive effect on emotional and physical 
health. Mediation puts you in the present 
moment, away from the latest news or 
stressing about the future. Any time you 
start to feel stressed or anxious, do breathing 
exercises to refresh your mind. For example, 
the 4-7-8 (inhale for 4 seconds, hold for 7 
seconds, exhale for 8 seconds). 

Dealing With Anxiety and 
Depression

Social isolation can lead to mental health 
problems. Over an extended period, social 
isolation has been known to cause negative 
thoughts, severe anxiety, and depression. 
Positive thinking can help mitigate these 
feelings.

While it may be tempting to think more 
about the things that you’ve given up, it’s 
healthier to think about the things that 
you’ve gained. For instance, maybe you’re 
spending quality time with your spouse, your 
children, or your pet. Or, you picked up that 
book you have been wanting to read for who 
knows how long. 

Positive thinking takes effort, but that 
effort can make a big difference to your well-
being. Among the ways to generate positive 
thoughts are reading inspiring books, 
listening or watching uplifting podcasts, 
television programs, or movies, and 
downloading apps that encourage positive 
thinking such as Shine, Motivate, Headspace, 
Moodscope, and Moodpath. 

Health Precautions
The safest place to avoid COVID-19 

is at home. This means stocking up on 
groceries, medications, and other essentials 
to minimize trips to stores. It also means 
being wary of “high touch” surfaces. These 
include elevator buttons, door handles, credit 
card machines, and handrails. Use a tissue 
or your sleeve, and wash your hands as soon 
as possible. Of course, always wear a mask 
when in public places.

Experts say wearing gloves doesn’t do 
enough to avoid the spread of germs. Gloves 
come in contact with multiple objects 
that might contain the virus, and spread it 
elsewhere. Experts recommend frequent 
hand washing as the single most effective 
way of protecting yourself. Gloves should 
be used for specific tasks such as cleaning 

Staying Active, Healthy, and Productive at 
Home
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infected areas, disposing of waste, and 
pumping gas. 

Physical Distancing, Not Social 
Distancing

You need to stay in touch and connected 
with your personal community. Call or 
FaceTime, Facebook, or Skype with people 
you care about. If you’re part of a breakfast 
club or book group, continue it remotely. 
Hold a virtual party, a virtual dinner, or a 
virtual game night. And if you haven’t heard 
from someone, chances are they and you 
could benefit from your reaching out to 
them. These measures can reduce stress and 
anxiety associated with social isolation and 
blunt depressive thoughts.

Self-Care and Staying Connected
Take mental time outs. Call a friend, a 

family member, a colleague. Read a book 
or watch a good movie. Cook a meal. Play a 
game on-line or with friends. Limit listening 
to the news.

On average, you need seven to nine 
hours of quality sleep. This is crucial for 
maintaining the body’s immunity. A good 
night’s sleep stabilizes mood-regulating 
serotonin levels. Lack of good sleep inhibits 
brains from rebalancing. 

Conclusion
These are uncertain and stressful 

times. But by staying active, healthy, and 
productive, they need not be so stressful. 
As it has been said, “If life was easy, where 
would all the adventure be?”n

Michael B. Hyman is a member of the First District 
Appellate Court; E. Kenneth Wright, Jr. is the 
presiding judge of Cook County’s First Municipal 
District; and Erin Clifford is the Director of 
Marketing and Business Development at Clifford Law 
Offices.
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